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rule making based on their satisfactc?ry
safety experience under the exempmpn
they now hold may well be a more satis-

factory way for the Air Force to proceed.
Other elements of DOD may also find a

well-reasoned petition for rule making
preferable to repeated applications for
exemptions. It should also be recognized
that transportation of hazardous mate-
rials aboard DOD’s own vessels, vehicles
and aircraft does not require either rule
making or exemptions since such opera-
tions are not considered to be in com-
merce.

After considering the various points
advanced by the commentors on the cri-
teria for determining whether an emer-
gency exists, the Bureau f{inds itself in
concurrence with the cornmentor who
took the position that:

The regulations implementing the exemp-

tion power should * * * refram from spe-

cific definition of an “emergency’”, for the
very nature of emergencies i3 their unfore-
seen timing and character. The need for ex_
pedited treatment as an emerzency matter is
best left to the judgment and discretion of
the Materials Transportation Bureau and its
staff, to determine on a case-hy-case basis as
each situation arises. Attempts at definition
of an indefinable concept will only serve fto
frustrate the equitable exercise c¢f this power,
by hoxing it into criteria that fail to accom-
modate every situation that will be encoun-
tered.

APPEALS

Several comments noted the lack of a
speclfic appeal procedure fcr those appli-
cants whose applications may be denied.
One of the commentors went on to sug-
gest that perhaps the reconsideration
procedures in Part 102 pertaining to rule
making should be available for appealing
exemption denials. The other commen-
tors recommended the addition of spe-
cific appeal procedures to this body of
exemption regulations. The Bureau be-
lieves this latter approach to be prefer-
able and therefore has added a new
§ 107.121 expressly providing for the ap-
peal of various actions taken under these
exemption regulations to the Director of

the Materials Transportetion Bureau
whose decisions will be administratively
final. '

CONFIDENTIAL INFORMATION

A few commentors criticized the pro-
posecd regulations for rnot oaeing specific
as to the disposition of dhscuments for
which requested confident.al treatment
1s denied by the Bureau. Several of those
commentors expressed the view that an
applicant faced with an adverse deter-
mination on his request 7or confiden-
tiality should have the option of with-
drawing his application. The Bureau
agrees with both of these views. There-
fore, 1t has established more compre-
hensive procedures governing requests
for confidential treatment. These pro-
cedures in new § 107.3 will apply to all
documents submitted with respect to
hazardous materials, not just applica-
tions for exemptions. Thev provide for
notice to an applicant when his request
for confidentiality is denied and an op-
portunity for him to respond or with-
draw his application befors the Bureau
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discloses the information. Section 107.117
concerning withdrawal of a pending ap-
plication has been modified to expressly
allow an applicant to recover the con-
tested documents if he withdraws his ap-
plication before it is finally determined.
These changes do not go so far as to al-
low the return of such documents after
an application has been finally denied as
was suggested by one commentor. The
Bureau 1s not prepared to authorize
withdrawal of documents once they have
served as a basis for a completed offi-
cial action on an application for exemp-
tion, be it an approval or a denial.

Also, in response to comments, the
Bureau has modified § 107.123(b), per-
taining to what the Bureau makes avail-
able for public inspection, by deleting the
misleading reference to materials ‘“not
relevant to the petition” and by adding
a citation to the Department of Trans-
portation’s Freedom of Information Act
regulations.

PARTIES TO EXEMPTIONS

A large number of comments made the
point that a procedure should be estab-
lished for extending the terms of an ex-
emption granted to one person to other
persons in like circumstances without re-
quiring a complete duplication of the
various steps and evaluations performed
with regard to the original application.
The arguments in support of this view
are in many respects similar to those
which justified simplification of the re-
newal process.

The procedures suggesied by the com-
mentors were for the most part analo-
gous to the “registration” concept that
has been employed for the past few years
by the Hazardous Materials Regulations
Board under its special permit program.
Under that program, once the efficacy of
a proposal susceptible of being performed
by persons in addition to the applicant
was established and a special permit
(i.e., exemption). issued, the Board would
allow other persons to ‘“register” (i.e.,
pecome a co-holder) under that special
permit.

The Bureau agrees that provision
should be made for a similar process

under these new exemption procedures.
However, rather than merely codify-
Ing the earlier procedures, the Bureau

nas decided to incorvorate certain
modifications to bring them in line
with the intent and purpose of the

Hazardous Materials Transvortation Act
and I1n particular § 107 therecof. Since
¥ 106 of the Act uses the term “registra-
tion” to describe an entirely different
concept, the term *‘party to an exemp-
tion” has been adopted. New § 107.111
sets forth the requirements for applying
for status as a party to an exemption and
describes the Bureau’s processing there-
of. By filing an application to become a
party to an exemption, the applicant
constructively adopts as his own the
technical and safety information sub-
mitted by the applicant for the ex-

emption and if he is granted status as a
party to the exemption he is bound by
the limitations and conditions that apply
to the initial holder of the exemption and
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will be identified separately as a holder
on the exemption documents issued to
nim.

NATIONAL TRANSPORTATION SAFETY BOARD
COMMENTS

On September 12, 1975, the closing day
for comments on the proposed exemption
regulations, the Chairman of the Nation-
al Transportation Safety Board (NTSB)
filed as comments to the docket an ad-
vance copy of two formal NTSB recom-
mendations subsequently delivered to the
Secretary of Transportation on Septem-
ber 25, 1975.

Both of the NTSB’s recommendations
stem from 1its conclusion that ‘“the pro-
posed exemption procedures do not ful-
fill the intent of Section 107 of the Haz-
ardous Materials Transportation Act,
which calls for ‘a safety analysis as pre-
scribed by the Secretary to justify the
grant of such exemption.”” The NTSB
does not believe that the information re-
quired by proposed § 107.5(b) (4)-(T)
and (9) [§ 107.103(b) (4)-~(7) and (9) in
these final regulations] will result in a
clear presentation of specific safety con-
cerns and does not constitute a safety
analysis. In its view each applicant should
be required to “prepare a formal safety
analysis statement which would—

“(1) Identify the ways persons could
be Injured with respect to the quantity
and form of the materials to be trans-
porved,

“(2) Identify the specific risks for
which the applicant considers it neces-
sary to establish safety control measures,
based on § 107(9) (i) and {i) of the
proposed exemption procedures [§ 107.-
103(b) (9) (1) and (ii) of these final reg-
ulationl, and

“(3) Describe measures which would
eliminate these risks.” In addition to as-
suring that such formal statements would
cause applicants to focus on safety prob-
lems, the NT'SB believes that the mass of
data that would be derived could be used
as base data in future risk analyses.

Having expressed these views, the
NTSB proceeded to recommend to the

Secretary of Transportation that he
(1) Prescribe the content and form

for a safety analysis statement to ac-
company applications for exemptions to
the Materials Transportation Bureau’s
regulations. (Recommendation HM-T75~
1) (Class I).

“(2) Revise proposed 49 CFR 107.5(b}
(9) to require submission of a safety
analysis statement, in the form pre-
scribed by the Secretary of Transporta-
tion, to support the applicant’s belief that
his proposed exemption will achieve the
level of safety specified in 49 CFR 107.5
() (9) (1) and (D). (Recommendation
HM-175-2) (Class I).”

The provisions of the Bureau's pro-
posed procedures cited by the NTSR re-
quire an applicant to prepare (1) a de-
talled technical description of his pro-
posal, (2) a quantitative and qualitative
chemical analysis of the material con-

cerned, (3) an analysis of all related
shipping experience and accident experi-
ence, (4) a statement of the special
transportation controls needed for the
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